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(6) [Reserved] 
(7) A negotiation memorandum reflect-

ing— 
(i) The principal elements of the sub-

contract price negotiations; 
(ii) The most significant consideration 

controlling establishment of initial or re-
vised prices; 

(iii) An explanation of the reason cost or 
pricing data are not required, if the carrier 
believes that cost or pricing data are not re-
quired. 

(iv) The extent, if any, to which the carrier 
did not rely on the subcontractor’s cost or 
pricing data in determining the price objec-
tive and in negotiating the final price; 

(v) The extent, if any, to which it was rec-
ognized in the negotiation that the sub-
contractor’s cost or pricing data were not ac-
curate, complete, or current; the action 
taken by the carrier and the subcontractor; 
and the effect of any such defective data on 
the total price negotiated; 

(vi) The reasons for any significant dif-
ference between the carrier’s price objective 
and the price negotiated; and 

(vii) A complete explanation of the incen-
tive fee or profit plan, when incentives are 
used. The explanation will identify each crit-
ical performance element, management deci-
sions used to quantify each incentive ele-
ment, reasons for the incentives, and a sum-
mary of all trade-off possibilities considered. 

(c) The carrier will obtain the Contracting 
officer’s written consent before placing any 
subcontract for which advance notification 
is required under paragraph (a) of this 
clause. However, the Contracting officer may 
ratify in writing any such subcontract for 
which written consent was not obtained. 
Ratification will constitute the consent of 
the Contracting officer. 

(d) The Contracting officer may waive the 
requirement for advance notification and 
consent required by paragraphs (a), (b) and 
(c) of this clause where the carrier and sub-
contractor submit an application or renewal 
as a contractor team arrangement as defined 
in FAR Subpart 9.6 and— 

(1) The Contracting officer evaluated the 
arrangement during negotiation of the con-
tract or contract renewal; and 

(2) The subcontractor’s price and/or costs 
were included in the Plan’s rates that were 
reviewed and approved by the Contracting 
officer during negotiation of the contract or 
contract renewal. 

(e) If the carrier follows the notification 
and consent requirements of paragraphs (a), 
(b) and (c) of this clause and subsequently 
obtains the Contracting officer’s consent or 
ratification, then the reasonableness of the 
subcontract’s costs will be inferred as pro-
vided for in 1631.205–81. However, consent or 
ratification by the Contracting officer will 
not constitute a determination: 

(1) Of the acceptability of any subcontract 
terms or conditions; 

(2) Of the allowability of any cost under 
this contract; or 

(3) That the carrier should be relieved of 
any responsibility for performing this con-
tract. 

(f) No subcontract placed under this con-
tract will provide for payment on a cost- 
plus-a-percentage-of-cost basis. Any fee pay-
able under cost reimbursement type sub-
contracts will not exceed the fee limitations 
in FAR 15.404–4(c)(4)(i). Any profit or fee pay-
able under a subcontract will be in accord-
ance with the provision of Section 3.7, Service 
Charge. 

(g) The carrier will give the Contracting 
officer immediate written notice of any ac-
tion or suit filed and prompt notice of any 
claim made against the carrier by any sub-
contractor or vendor that, in the opinion of 
the carrier, may result in litigation related 
in any way to this contract with respect to 
which the carrier may be entitled to reim-
bursement from the Government. 

(End of clause) 

[70 FR 31383, June 1, 2005] 

1652.245–70 Government property (ne-
gotiated benefits contracts). 

As prescribed in section 1645.303–70, 
the following clause shall be inserted 
in all FEHBP contracts. 

GOVERNMENT PROPERTY (NEGOTIATED 
BENEFITS CONTRACTS) (JAN 1998) 

(a) Government-furnished property. (1) The 
Government shall deliver to the Carrier, for 
use in connection with and under the terms 
of this contract, the Government-furnished 
property described in this contract together 
with any related data and information that 
the Carrier may request and is reasonably 
required for the intended use of the property 
(hereinafter referred to as ‘‘Government-fur-
nished property’’). 

(2) The delivery or performance dates for 
this contract are based upon the expectation 
that Government-furnished property suitable 
for use (except for property furnished ‘‘as- 
is’’) will be delivered to the Carrier at the 
times stated in this contract or, if not so 
stated, in sufficient time to enable the Car-
rier to meet the contract’s performance 
dates. 

(3) If Government-furnished property is re-
ceived by the Carrier in a condition not suit-
able for the intended use, the Carrier shall, 
upon receipt of it, notify the Contracting Of-
ficer, detailing the facts, and, as directed by 
the Contracting Officer and at Government 
expense, either repair, modify, return, or 
otherwise dispose of the property. After com-
pleting the directed action and upon written 
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request of the Carrier, the Contracting Offi-
cer shall make an equitable adjustment as 
provided in paragraph (h) of this clause. 

(b) Changes in Government-furnished prop-
erty. (1) The Contracting Officer may, by 
written notice, (i) decrease the Government- 
furnished property provided or to be provided 
under this contract, or (ii) substitute other 
Government-furnished property for the prop-
erty to be provided by the Government, or to 
be acquired by the Carrier for the Govern-
ment, under this contract. The Carrier shall 
promptly take such action as the Con-
tracting Officer may direct regarding the re-
moval, shipment, or disposal of the property 
covered by such notice. 

(2) Upon the Carrier’s written request, the 
Contracting Officer shall make an equitable 
adjustment to the contract in accordance 
with paragraph (h) of this clause, if the Gov-
ernment has agreed in this contract to make 
the property available for performing this 
contract and there is any— 

(i) Decrease or substitution in this prop-
erty pursuant to subparagraph (b)(1) above; 
or 

(ii) Withdrawal of authority to use this 
property, if provided under any other con-
tract or lease. 

(c) Title in Government property. (1) The 
Government shall retain title to all Govern-
ment-furnished property. 

(2) All Government-furnished property and 
all property acquired by the Carrier, title to 
which vests in the Government under this 
paragraph (collectively referred to as ‘‘Gov-
ernment property’’), are subject to the provi-
sions of this clause. Title to Government 
property shall not be affected by its incorpo-
ration into or attachment to any property 
not owned by the Government, nor shall 
Government property become a fixture or 
lose its identity as personal property by 
being attached to any real property. 

(d) Use of Government property. The Gov-
ernment property shall be used only for per-
forming this contract, unless otherwise pro-
vided in this contract or approved by the 
Contracting Officer. 

(e) Property administration. (1) The Car-
rier shall be responsible and accountable for 
all Government property provided under this 
contract and shall comply with Federal Ac-
quisition Regulation (FAR) subpart 45.5, as 
in effect on the date of this contract. 

(2) The Carrier shall establish and main-
tain a program for the use, maintenance, re-
pair, protection, and preservation of Govern-
ment property in accordance with sound in-
dustrial practice and the applicable provi-
sions of subpart 45.5 of the FAR. 

(3) If damage occurs to Government prop-
erty, the risk of which has been assumed by 
the Government under this contract, the 
Government shall replace the items or the 
Carrier shall make such repairs as the Gov-
ernment directs. However, if the Carrier can-

not effect such repairs within the time re-
quired, the Carrier shall dispose of the prop-
erty as directed by the Contracting Officer. 
When any property for which the Govern-
ment is responsible is replaced or repaired, 
the Contracting Officer shall make an equi-
table adjustment in accordance with para-
graph (h) of this clause. 

(4) The Carrier represents that the con-
tract price does not include any amount for 
repairs or replacement for which the Govern-
ment is responsible. Repair or replacement 
of property for which the Carrier is respon-
sible shall be accomplished by the Carrier at 
its own expense. 

(f) Access. The Government and all its des-
ignees shall have access at all reasonable 
times to the premises in which any Govern-
ment property is located for the purpose of 
inspecting the Government property. 

(g) Risk of loss. Unless otherwise provided 
in this contract, the Carrier assumes the 
risk of, and shall be responsible for, any loss 
or destruction of, or damage to, Government 
property upon its delivery to the Carrier. 
However, the Carrier is not responsible for 
reasonable wear and tear to Government 
property or for Government property prop-
erly consumed in performing this contract. 

(h) Equitable adjustment. When this clause 
specifies an equitable adjustment, it shall be 
made to any affected contract provision in 
accordance with the procedures of the 
Changes clause. When appropriate, the Con-
tracting Officer may initiate an equitable 
adjustment in favor of the Government. The 
right to an equitable adjustment shall be the 
Carrier’s exclusive remedy. The Government 
shall not be liable to suit for breach of con-
tract for— 

(1) Any delay in delivery of Government- 
furnished property; 

(2) Delivery of Government-furnished prop-
erty in a condition not suitable for its in-
tended use; 

(3) A decrease in or substitution of Govern-
ment-furnished property; or 

(4) Failure to repair or replace Government 
property for which the Government is re-
sponsible. 

(i) Final accounting and disposition of 
Government property. Upon completing this 
contract, or at such earlier dates as may be 
fixed by the Contracting Officer, the Carrier 
shall submit, in a form acceptable to the 
Contracting Officer, inventory schedules 
covering all items of Government property 
(including any resulting scrap) not consumed 
in performing this contract or delivered to 
the Government. The Carrier shall prepare 
for shipment, deliver f.o.b. origin, or dispose 
of the Government property as may be di-
rected or authorized by the Contracting Offi-
cer. The net proceeds of any such disposal 
shall be credited to the contract price or 
shall be paid to the Government as the Con-
tracting Officer directs. 
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(j) Abandonment and restoration of Car-
rier’s premises. Unless otherwise provided 
herein, the Government— 

(1) May abandon any Government property 
in place, at which time all obligations of the 
Government regarding such abandoned prop-
erty shall cease; and 

(2) Has no obligation to restore or rehabili-
tate the Carrier’s premises under any cir-
cumstances (e.g., abandonment, disposition 
upon completion of need, or upon contract 
completion). However, if the Government- 
furnished property is withdrawn or is unsuit-
able for the intended use, or if other Govern-
ment property is substituted, then the equi-
table adjustment under paragraph (h) of this 
clause may properly include restoration or 
rehabilitation costs. 

(k) Communications. All communications 
under this clause shall be in writing. 

(l) Overseas contracts. If this contract is to 
be performed outside of the United States of 
America, its territories, or possessions, the 
words ‘‘Government’’ and ‘‘Government-fur-
nished’’ (wherever they appear in this clause) 
shall be construed as ‘‘United States Govern-
ment’’ and ‘‘United States Government-fur-
nished’’, respectively. 

(End of clause) 

[62 FR 47578, Sept. 10, 1997] 

1652.246–70 FEHB Inspection. 
As prescribed in 1646.301, the fol-

lowing clause will be inserted in all 
FEHB contracts: 

FEHB INSPECTION (JAN 2004) 

(a) The Contracting officer, or an author-
ized representative of the Contracting offi-
cer, has the right to inspect or evaluate the 
work performed or being performed under 
the contract, and the premises where the 
work is being performed, at all reasonable 
times and in a manner that will not unrea-
sonably delay the work. 

(b) The Contractor shall maintain and the 
Contracting officer, or an authorized rep-
resentative of the Contracting officer, shall 
have the right to examine and audit all 
books and records relating to the contract 
for purposes of the Contracting officer’s de-
termination of the carrier’s subcontractor or 
Large Provider’s compliance with the terms 
of the contract, including its payment (in-
cluding rebate and other financial arrange-
ments) and performance provisions. The Con-
tractor shall make available at its office at 
all reasonable times those books and records 
for examination and audit for the record re-
tention period specified in the Federal Em-
ployees Health Benefits Acquisition Regula-
tion (FEHBAR), 48 CFR 1652.204–70. This sub-
section is applicable to subcontract and 
Large Provider Agreements with the excep-

tion of those that are subject to the ‘‘Audits 
and Records—Negotiation’’ clause, 48 CFR 
52.215–2. 

(c) If the Contracting officer, or an author-
ized representative of the Contracting offi-
cer, performs inspection, audit or evaluation 
on the premises of the carrier, the subcon-
tractor, or the Large Provider, the carrier 
shall furnish or require the subcontractor or 
Large Provider to furnish all reasonable fa-
cilities for the same and convenient perform-
ance of these duties. 

(d) The carrier shall insert this clause, in-
cluding this subsection (d), in all sub-
contracts for underwriting and claim pay-
ments and administrative services and in all 
Large Provider Agreements and shall sub-
stitute ‘‘contractor’’ ‘‘Large Provider,’’ or 
other appropriate reference for the term 
‘‘carrier.’’ 

(End of clause) 

[70 FR 31384, June 1, 2005] 

1652.249–70 Renewal and withdrawal 
of approval. 

As prescribed in 1649.101–70, the fol-
lowing clause shall be inserted in all 
FEHBP contracts: 

RENEWAL AND WITHDRAWAL OF APPROVAL 
(JAN 1991) 

(a) Pursuant to 5 U.S.C. 8902(a), the con-
tract renews automatically for a term of 1 
year each January 1st, unless written notice 
of intent not to renew is given either by 
OPM or the Carrier not less than 60 calendar 
days before the renewal date, or unless modi-
fied by mutual agreement. 

(b) This contract also may be terminated 
at other times by order of OPM pursuant to 
5 U.S.C. 8902(e). After OPM notifies the Car-
rier of its intent to terminate the contract, 
OPM may take action as it deems necessary 
to protect the interests of members, includ-
ing but not limited to— 

(1) Suspending new enrollments under the 
contract; 

(2) Advising enrollees of the asserted defi-
ciencies; and 

(3) Providing enrollees an opportunity to 
transfer to another Plan. 

(c) OPM may, after proper notice, termi-
nate the contract at the end of the contract 
term if it finds that the Carrier did not have 
at least 300 enrollees enrolled in its plan at 
any time during the two preceding contract 
terms. 

(End of clause) 

[52 FR 16044, May 1, 1987, as amended at 55 
FR 27418, July 2, 1990; 57 FR 19388, May 6, 
1992] 

VerDate Aug<31>2005 10:51 Oct 25, 2005 Jkt 205205 PO 00000 Frm 00174 Fmt 8010 Sfmt 8010 Y:\SGML\205205.XXX 205205


